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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel. W.A.

DREW EDMONDSON, in his capacity as

ATTORNEY GENERAL OF THE

STATE OF OKLAHOMA AND

OKLAHOMA SECRETARY OF THE

ENVIRONMENT C. MILES TOLBERT,

in his capacity as the TRUSTEE FOR

NATURAL RESOURCES FOR THE

STATE OF OKLAHOMA PLAINTIFFS

v. CASE NO.: 05-CV-00329 GKF -SAJ

TYSON FOODS, INC., TYSON

POULTRY, INC,, TYSON CHICKEN,

INC., COBB-VANTRESS, INC., CAL-

MAINE FOODS, INC., CAL-MAINE

FARMS, INC. CARGILL, INC,,

CARGILL TURKEY PRODUCTION,

LLC, GEORGE’S, INC., GEORGE’S

FARMS, INC., PETERSON FARMS,

INC., SIMMONS FOODS, INC. and

WILLOW BROOK FOODS, INC. DEFENDANTS

DEFENDANTS’ MOTION TO STRIKE OR EXTEND RESPONSE DEADLINE
AND FOR ESTABLISHMENT OF SCHEDULE FOR RESOLVING PLAINTIFFS’
MOTION FOR PRELIMINARY INJUNCTION

Defendants Tyson Foods, Inc., Tyson Poultry, Inc., Tyson Chicken, Inc. and Cobb-
Vantress, Inc., Cal-Maine Farms, Inc., George’s, Inc., George’s, Inc., George’s Farms, Inc.,
Peterson Farms, Inc., Simmons Foods, Inc. and Willow Brook Foods, Inc. (“Defendants”) move
the Court for an order striking or extending the deadline for Defendants to respond to Plaintiffs’

Motion for Preliminary Injunction (Dkt. No. 1373) and establishing a schedule for Defendants to

take discovery and prepare rebuttal expert reports as necessary to respond to the Motion.
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I Expedited Consideration of Plaintiffs’ Motion Would Be Seriously Prejudicial to
Defendants and The Court

In their Motion, Plaintiffs ask this Court to enter a sweeping injunction prohibiting by
judicial fiat legislatively-authorized conduct occurring in five separate counties located in two
different States. The requested injunction would affect the livelihoods of thousands of cattle
ranchers, poultry growers and farmers who make lawful use of poultry litter as a fertilizer as part
of their farming enterprises but who are not parties to this action. The requested injunction
would completely supplant and eviscerate the laws enacted by legislatures in both States and
regulatory programs administered by agencies in both States. Simply put, Plaintiffs’ request for
such sweeping relief from this Court is a serious matter. This Court’s decision (whether a grant
or a denial of the Motion) will likely be the subject of an immediate interlocutory appeal. See 28
U.S.C. § 1292(a)(1) (granting authority for interlocutory review of “orders . . . granting,
continuing, modifying, refusing or dissolving injunctions.”) Consequently, the interests of all
parties and this Court are served by the development of a sufficient record relative to the
accusations made and relief sought by Plaintiffs in the Motion.

In support of the Motion, Plaintiffs have put forth through affidavit the opinions of 9
purported “experts” with claimed qualifications in the fields of leisure studies, geochemisiry,
geology, toxicology, risk assessment, economics, biological engineering, agronomy,

microbiology and epidemiology. These experts offer a host of conclusory “scientific opinions”
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based on undisclosed information and data.! Because Plaintiffs’ expert disclosures do not
provide the information required by Rule 26(a)2)(B),> Defendants had to request this
information from Plaintiffs in written correspondence on November 16, 2007. See Ex. A
attached hereto, November 16, 2007 Letter to Plaintiffs’ Counsel. The information required by
Rule 26 has yet to be disclosed and Plaintiffs have yet to respond to the request for that
information. In an effort to further discern the basis, if any, for the conclusory opinions offered
by Plaintiffs’ experts and to discover information necessary to impeach those experts and their
opinions, Defendants promptly upon receipt of the Motion served Plaintiffs with written
discovery requesting the production of data, maps, documents and materials relevant to the work
of these experts. See Ex. B attached hereto, Tyson Foods, Inc.’s November 16, 2007 Requests for
Production of Documents. Plaintiffs have yet to respond to these discovery requests. The
production of the information requested by Defendants is, of course, a necessary prerequisite to
depositions of Plaintiffs’ experts which must occur before Defendants can submit a response to
the Motion supported by their own experts in advance of an evidentiary hearing on Plaintiffs’

request for sweeping injunctive relief.

! See, e.g., Ex. 17 to Pltfs. Motion, Aff. of R. Lawrence (concluding that “recreational use of the Illinois
River by tens of thousands of people each year places them at an unacceptable risk for exposure to pathogens arising
from pouliry waste” without disclosing any scientific basis, data or analysis to support that conclusion); Ex. 16 to
Pltfs. Motion, Aff. of V. Harwood (concluding that “the fecal bacteria concentrations in the IRW tributaries are not
characteristic of those in rural, unimpacted areas, in fact they are similar to those we see in highly impacted urban
waters, underscoring the impact of poultry fecal contamination” without disclosing any scientific basis, data or
analysis to support that conclusion); Ex. 15 to Plts. Motion, Aff. of R. Olsen (claiming that he has “sourced”
contamination in the waters in IRW to poultry litter based on a “definitive poultry waste signature that can be
specifically recognized and identified in the environment” but not disclosing or describing what the purported
signature is.)

? Rule 26(a)(2)(B) mandates that expert disclosures, at a minimum, include a complete statement of all
opinions to be expressed by the expert, the basis and reasons for those opinions, all data or information considered
by the expert in forming those opinions, any exhibits to be used as a summary of or for support of those opinions, a
list of all publications authored by the expert in the preceding 10 years, a list of cases in which the expert has
testified in the preceding 4 years and the compensation paid to the expert. Fed. R. Civ. P. 26(a)(2)(B). Plaintiffs’
expert affidavits do not comply with Rule 26(a)(2)(B).
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To require Defendants to respond to the Motion and defend against it at an expedited
evidentiary hearing before conducting full discovery on previously undisclosed expert opinions
and analysis would be tantamount to trial by ambush. Defendants have had discovery requests
outstanding to Plaintiffs for over a year and one-half now requesting the production of
information supporting Plaintiffs’ vague references in their complaint to health hazards and their
conclusory assertions that Defendants are responsible for bacteria levels (whether harmful or not)
in the streams in the IRW. See Tyson Foods Interrog. No. 10, attached hereto as Ex. C, (asking
for all evidence that supports the allegation that actions of the Tyson Defendants pose a threat to
the health of any person in the IRW); Tyson Chicken Interrog. No. 2, attached hereto as Ex. D,
(asking for all evidence that supports the allegation that bacteria contamination in the IRW was
caused by the actions of the Tyson Defendants). While it is not clear what facts, data or
information Plaintiffs’ nine experts rely upon to support the 73 pages of affidavits delivered on
November 14, 2007, it is clear that all such facts, data or information would be responsive to
Defendants’ longstanding discovery requests.

Defendants have diligently pursued discovery in an attempt to discern the true nature of
and basis of Plaintiffs’ claims. Plaintiffs chose to hide behind the attorney work-product
doctrine and purported “consulting expert protections” and to withhold information and data
which now apparently forms the basis for a preliminary injunction motion for which they
demand expedited consideration. Plaintiffs’ late-developing claims of an “emergency” and their
pleas for expedited consideration are nothing more than a thinly-veiled attempt to deprive
Defendants of a meaningful ability to challenge and defend against Plaintiffs’ spring-loaded

expert attack. This Court should not condone such antics.
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II. Plaintiffs’ Assertions of an Emergency Should Be Ignored

Plaintiffs’ two and one-half year delay in seeking a preliminary injunction is, of course,
the product of their own choices. That delay in and of itself is sufficient grounds for this Court
to summarily deny the Motion. See, e.g., Charlesbank Equity Funds Il v. Blinds To Go, Inc., 370
F.3d 151, 163 (1* Cir. 2004) (Plaintiffs® “cries of urgency are sharply undercut by its own rather
leisurely approach to the question of preliminary injunctive relief. It waited more than a year
after the commencement of the action to seek an injunction. That chronology has evidentiary
significance.”); Ty v. The Jones Group, 237 F.3d 891, 903 (7" Cir. 2001) (“Delay in pursuing a
preliminary injunction may raise questions regarding the plaintiff>s claim that he or she will face
irreparable harm if a preliminary injunction is not entered.”); Majorica, S.A. v. RH Macy &
Co., 762 F.2d 7, 8 (2™ Cir. 1985) (“Lack of diligence, standing alone may preclude granting of
preliminary injunctive relief. . . .”) Should this Court nevertheless be inclined to seriously
entertain Plaintiffs’ tardily filed request for a “preliminary” injunction, it should do so under a
reasonable and fair pre-hearing schedule. Neither this Court nor the Defendants should be
rushed or have their preparations for the hearing compromised by Plaintiffs’ self-serving
proclamations of an emergency.

Plaintiffs’ amazing claim that the “coming spring rains” constitute an emergency which
should compel the Court to expedite the consideration of the Motion (see Pltfs. Motion for
Expedited Status Conference (Dkt. No. 1378) is simply a litigation ploy put forward in hopes of
avoiding serious scrutiny of their experts and full consideration of their novel legal and scientific
claims. This lawsuit was filed in June 2005. During the course of this lawsuit, Plaintiffs have
sat idly by during two different spring seasons (spring 2006 and spring 2007). Farmers used

poultry litter to fertilize soils in the IRW and the rains came during both of those years.

4833-2394-1122.1 5

Page 5 of 15



Case 4:05-cv-00329-GKF-PJC Document 1380 Filed in USDC ND/OK on 11/19/2007

Plaintiffs did not seek a preliminary injunction in advance of either of those two spring periods.
Plaintiffs posted no swim advisories, nor did they warn residents in the IRW not to drink the
water. Moreover, after more than two years of sampling and investigation in the IRW, Plaintiffs
have been forced to reluctantly confess that they are unable to identify a single person who has
actually been injured as a result of contact with the waters in the IRW. Pltfs. Resp. to Simmons
Foods Interrog. No. 5, attached hereto as Exhibit E. Plaintiffs’ new found and strategically timed
sense of urgency simply lacks credibility.

The fact of the matter is that no emergency exists. That bacteria is found in the waters in
the IRW is neither newly discovered evidence nor a public health crisis. Plaintiffs sole evidence
of “dangerous” levels of fecal bacteria in the waters in the IRW is the fact that 8 segments “of
Flint Creek, Baron Fork Creek and the Illinois River have been designated by the Oklahoma
Water Resources Board as ‘impaired’ due to contamination from fecal bacteria.” Pltfs. Prel. Inj.
Mot. (Dkt. 1373) p. 7. Plaintiffs have failed to inform the Court of some important facts relative
to the fecal bacteria impairment designation. First, this is old news. The stream segments in the
IRW were designated as impaired due to fecal bacteria before this lawsuit was filed. See 2004
OWRB Beneficial Use Monitoring Report, attached hereto as Exhibit F, pp. 261, 267 and 276
(identifying segments of Illinois River, Flint Creek and Barren Fork impaired for primary body
contact recreation use due to bacteria concentrations).

Second, fecal bacteria impairment designations are common place in Oklahoma and such
designations are not limited to areas where poultry farming occurs. If an impairment designation
by OWRB for fecal bacteria constitutes a public health crisis, then virtually no waters in the
State of Oklahoma are safe to swim in or drink from. According to Oklahoma’s 2006 Water

Quality Assessment Report more than 11,886 miles of streams in Oklahoma are impaired due to
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fecal bacteria levels. Ex. G, attached hereto, 2006 Water Quality Assessment Integrated Report,
p. 11, Table 6 (5,847 miles impaired due to enetrococcus levels, 3,118 miles impaired due to e
coli levels and 2,921 miles impaired due to fecal coliform levels). The streams carrying these
designations are located throughout Oklahoma and are in no way confined to areas of poultry
production Simply put, Plaintiffs have irresponsibly manufactured claims of a public health
crisis in hopes that such claims will prompt an emotional decision by this Court to prejudice
Defendants’ ability to prepare a defense to these claims by placing Plaintiffs’ “preliminary”
injunction motion on a fast-track to an evidentiary hearing.
III. Defendants’ Scheduling Proposal

Defendants are anxious for the opportunity to dispel Plaintiffs’ propaganda and hyperbole
in an evidentiary hearing on the Motion. However, Defendants must first be afforded a
meaningful opportunity to conduct discovery, prepare expert reports and prepare for the
evidentiary hearing.

Defendants implore the Court not to fall for Plaintiffs’ antics and respectfully request an
opportunity to conduct meaningful discovery into the purported basis for Plaintiffs’ motion
before filing a response and prior to an evidentiary hearing on that motion. Without knowing
more about the true basis, if any, for the multiple conclusory opinions proffered by Plaintiffs’
experts, it is difficult to determine the precise contours of an appropriate pre-hearing schedule.
Nevertheless, based on what is known at this point, Defendants believe the following represents

a reasonable schedule for adjudicating Plaintiffs’ motion:

Plaintiffs’ Disclosure of Rule 26 (a)(2)(B) Information: November 27, 2007
Production of Documents Requested in Tyson Foods

Rule 34 Requests: December 17, 2007
Depositions of Plaintiffs’ Experts: Prior to March 1, 2008
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Defendants’ Response Brief March 13, 2008
Defendants’ Expert Reports (with Rule 26(a)(2)(B) Information): March 13, 2008

Written Discovery and Depositions of Defendants’ Experts: Prior to April 14, 2008

Plaintiffs’ Reply Brief April 28, 2008
Simultaneous Exchange of Hearing Witness Lists and Exhibits: May 7, 2008
Evidentiary Hearing (2 weeks) After May 14, 2008

Defendants may need to revise the above proposed schedule after conferring with their experts
and are, of course, willing to meet and confer with Plaintiffs about any suggestions or objections
they may have with this proposed schedule.
IV.  Conclusion

Defendants respectfully request: (1) that their November 28, 2007 deadline to respond
to Plaintiffs’ motion under Local Rule 7.2(e) be stricken, (2) that a two-week evidentiary hearing
be scheduled on Plaintiffs’ Motion in accordance with the Court’s docket but no sooner than
May 14, 2008, and (3) that the order scheduling the evidentiary hearing include pre-hearing

deadlines similar to those proposed in Section III above.
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Respectfully submitted,

BY:

___ /8/ Robert W._George

Robert W. George, OBA #18562
Michael R. Bond

Erin W. Thompson

Kutak Rock LLP

The Three Sisters Building

214 West Dickson Street
Fayetteville, AR 72701-5221
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Thomas C. Green

Mark D. Hopson

Jay T. Jorgensen

Timothy K. Webster

SIDLEY AUSTIN LLP

1501 K Street, N.W.
Washington, D.C. 20005-1401
Telephone: (202) 736-8000
Facsimile: (202) 736-8711

-and-

Stephen L. Jantzen, OBA # 16247
Patrick M. Ryan, OBA # 7864
Paula M. Buchwald, OBA # 20464
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766
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BY: /s/ James M. Graves

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

James M. Graves

Gary V. Weeks

BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600

-and-

Randall E. Rose, OBA #7753

George W. Owens

OWENS LAW FIRM, P.C.

234 W. 13" Street

Tulsa, OK 74119

Telephone: (918) 587-0021

Facsimile: (918) 587-6111

ATTORNEYS FOR GEORGE’S, INC. AND
GEORGE’S FARMS, INC.

BY: /s/ A. Scott McDaniel

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. Scott McDaniel, OBA #16460

Nicole M. Longwell, OBA #18771

Philip D. Hixon, OBA #19121
MCcDANIEL, HIXON, LONGWELL & ACORD
320 South Boston Ave., Ste. 700

Tulsa, OK 74103

Telephone: (918) 382-9200

Facsimile: (918) 382-9282

-and-

Sherry P. Bartley

MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

Telephone: (501) 688-8800

Facsimile: (501) 688-8807

ATTORNEYS FOR PETERSON
FARMS, INC.
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BY: /s/ R. Thomas Lay

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

R. Thomas Lay, OBA #5297
KERR, IRVINE, RHODES & ABLES
201 Robert S. Kerr Ave., Suite 600
Oklahoma City, OK 73102
Telephone: (405) 272-9221
Facsimile: (405) 236-3121

-and-

Jennifer s. Griffin

LATHROP & GAGE, L.C.

314 East High Street
Jefferson City, MO 65101
Telephone: (573) 893-4336
Facsimile: (573) 893-5398

ATTORNEYS FOR WILLOW BROOK
FOODS, INC.

BY: /s/John R. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John R. Elrod

Vicki Bronson, OBA #20574
P. Joshua Wisley

CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman

CONNER & WINTERS, L.L.P.

1 Williams Center, Room 4000
Tulsa, OK 74172

Telephone: (918) 586-5711
Facsimile: (918) 586-8547

ATTORNEYS FOR SIMMONS FOODS,
INC.
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BY: /s/ Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Robert P. Redemann, OBA #7454

Lawrence W. Zeringue, OBA #9996

David C. Senger, OBA #18830

PERRINE, MCGIVERN, REDEMANN, REID,
BERRY & TAYLOR, P.L..L.C.

Post Office Box 1710

Tulsa, OK 74101-1710

Telephone: (918) 382-1400

Facsimile: (918) 382-1499

-and-

Robert E. Sanders

Stephen Williams

YOUNG WILLIAMS P.A.
Post Oftice Box 23059
Jackson, MS 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

ATTORNEYS FOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.
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CERTIFICATE OF SERVICE

I certify that on the 19th day of November 2007, I electronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of

Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General

Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Tina L. Izadi, Assistant Attorney General

Daniel P. Lennington, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

Robert Allen Nance

Dorothy Sharon Gentry

Joseph P. Lennart

RIGGS ABNEY NEAL TURPEN ORBISON & LEWIS

J. Randall Miller
Louis W. Bullock
MILLER KEFFER BULLOCK PEDIGO LLC

David P. Page
BELL LEGAL GROUP

Frederick C. Baker
Lee M. Heath
William H. Narwold
Elizabeth C. Ward
Elizabeth Claire Xidis
Ingrid L. Moli
Jonathan D. Orent
Michael G. Rousseau
Fidelma L. Fitzpatrick
MOTLEY RICE, LLC
COUNSEL FOR PLAINTIFFS

A. Scott McDaniel

Nicole Longwell

Philip D. Hixon

Craig A. Mirkes

MCDANIEL HIXON LONGWELL & ACORD, PLLC

Sherry P. Bartley

drew_edmondson@oag.state.ok.us
kelly_burch@oag.state.ok.us
trevor_hammons@oag.state.ok.us
tina_izadi@oag.state.ok.us
daniel.lennington@oag.ok.gov

doug_wilson@riggsabney.com
driggs@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com
rnance@riggsabney.com
sgentry@riggsabney.com
Jjlennart@riggsabney.com

rmiller@mkblaw.net
Ibullock@bullock-blakemore.com

dpage@edbelllaw.com

fbaker@motleyrice.com
lheath@motleyrice.com
bnarwold@motleyrice.com
lward@motleyrice.com
cxidis@motleyrice.com
imoll@motleyrice.com
jorent@motleyrice.com
mrousseau@motleyrice.com
ffitzpatrick@motleyrice.com

smcdaniel@mhla-law.com
nlongwell@mbhla-law.com
phixon@mbhla-law.com
cmirkes@mbhla-law.com

sbartley@mwsgw.com

MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC

COUNSEL FOR PETERSON FARMS, INC.
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R. Thomas Lay
KERR, IRVINE, RHODES & ABLES

David G. Brown
Jennifer S. Griffin
LATHROP & GAGE, L.C.

COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann
Lawrence W. Zeringue
David C .Senger
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rti@kiralaw.com

dbrown@lathropgage.com
Jgriffin@lathropgage.com

rredemann@pmrlaw.net
lzeringue@pmrlaw.net
dsenger@pmrlaw.net

PERRINE, MCGIVERN, REDEMANN, REID, BERRY & TAYLOR, PLLC

Robert E. Sanders
E. Stephen Williams
YOUNG WILLIAMS P.A.

rsanders@youngwilliams.com
steve.williams@youngwilliams.com

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens
Randall E. Rose
THE OWENS LAW FIRM, P.C.

James M. Graves
Gary V. Weeks
BASSETT LAW FIRM

gwo@owenslawfirmpc.com
rer@owenslawfirmpc.com

jgraves@bassettlawfirm.com
gweeks@bassettlawfirm.com

COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod

Vicki Bronson

Bruce W. Freeman

D. Richard Funk

P. Joshua Wisley

CONNER & WINTERS, PLLC

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker

Colin H. Tucker

Theresa Noble Hill

Leslie J. Southerland

RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry W. West
THE WEST LAW FIRM

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
Dara D. Mann

Todd P. Walker

FAEGRE & BENSON LLP

Jjelrod@cwlaw.com
vbronson@cwlaw.com
bfreeman@cwlaw.com
dfunk@cwlaw.com
jwisley@cwlaw.com

jtucker@rhodesokla.com
chtucker@rhodesokla.com
thill@rhodesokla.com
ljsoutherland@rhodesokla.com

terry(@thewestlawfirm.com

dehrich@faegre.com
bjones@faegre.com
kklee@faegre.com
dmann@faegre.com
twalker@faegre.com

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

4833-2394-1122.1

Page 14 of 15



Case 4:05-cv-00329-GKF-PJC  Document 1380 Filed in USDC ND/OK on 11/19/2007 Page 15 of 15

L also hereby certify that I served the attached documents by United States Postal Service, proper postage
paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen

Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

/s/ Robert W. George
Robert W. George
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